
SUBORDINATION, NONDISTURBANCE AND ATTORNMENT AGREEMENT

THIS AGREEMENT, is made as of this ______________________between 

___________________________________ (the “Tenant”) and ________________________________, and its successors and/or assigns (the “Beneficiary”).

The Tenant is the lessee under the lease described in Exhibit A attached hereto (as the same may from time to time be assigned, subleased, renewed, extended, amended, modified or supplemented, collectively the “Lease”).

The Beneficiary has committed to conveying the property and making, in conjunction therewith, a loan to _________________________________ (the “Landlord”) in an amount represented by a Note and secured by a second lien Deed of Trust, Security Agreement and Fixture Filing with Assignment of Rents (“Deed of Trust”) on the premises further described in the Deed of Trust recorded or to be recorded in the _________________ County Registry.  Said Deed of Trust shall be a second lien on the property inferior to the lien in favor of _________________________.

The Beneficiary has requested the Tenant to confirm the fact that the Lease is subject and subordinate to the lien of the Deed of Trust and to confirm the status of the Lease and rents payable thereunder.

The Tenant is willing to confirm the subordination of the Lease and its status, provided it obtains assurance from the Beneficiary that its possession of the demised premises and its right to use any common areas will not be disturbed by reason of or in the event of the foreclosure of the Deed of Trust.

The Beneficiary is willing to give such assurance.

NOW, THEREFORE, for and in consideration of the mutual agreements herein contained and other good and valuable consideration, the parties hereto do hereby mutually covenant and agree as follows:

1. 
The Tenant hereby subordinates the Lease to the Deed of Trust and the lien thereof, and to all renewals, extensions, amendments, modifications and/or supplements of same, to the extent of all advances heretofore or hereafter made to the Landlord in pursuance thereof.

2.
So long as no event of default on the part of the Tenant under the Lease shall exist which would entitle the Landlord to terminate the Lease, or if such an event of default shall exist, so long as the Tenant’s time to cure the default shall not have expired, the term of the Lease shall not be terminated or modified in any respect whatsoever and the Tenant’s right of possession to the demised premises and its rights in and to any common areas and its other rights arising out of the Lease will all be fully recognized and protected by the Beneficiary and shall not be disturbed, canceled, terminated or otherwise affected by reason of the Deed of Trust or any action or proceeding instituted by the Beneficiary to foreclose the Deed of Trust, or any extension, renewal, consolidation or replacement of same, irrespective of whether the Tenant shall have been joined in any action or proceeding.

3.
In the event that the Beneficiary takes possession of the premises, either as the result of foreclosure of the Deed of Trust or accepting a deed to the premises in lieu of foreclosure, upon the appointment of a receiver, or otherwise, or the premises shall be purchased at such a foreclosure by a third party, the Tenant shall attorn to the Beneficiary, the receiver or such third party and recognize the Beneficiary, receiver or such third party as its landlord under the Lease, and the Beneficiary, the receiver or such third party will recognize and accept the Tenant as its tenant thereunder, whereupon, the Lease shall continue in full force and effect as a direct lease between the Beneficiary or such third party and the Tenant for the full term thereof, together with all extensions and renewals thereof, and the Beneficiary or such third party shall thereafter assume and perform all of the Landlords obligations, as the landlord under the Lease with the same force and effect as if the Beneficiary or such third party were originally named therein as the landlord; provided, however, that the Beneficiary or such third party shall not be:

(a)
liable for any act or omission of any prior landlord (including the Landlord); or

(b)
subject to any offsets or defenses which the Tenant might have against any prior landlord (including the Landlord); or

(c)
bound by any rent or additional rent which the Tenant might have paid for more than two (2) months in advance to any prior landlord (including the Landlord).

4.
Tenant will not surrender or consent to the modification or amendment of any of the terms of the Lease, to the termination thereof by the Landlord nor to the assignment or subletting of all or any part of the Lease without the prior written consent of Beneficiary, which consent shall be obtained in writing thirty (30) days in advance thereof by Landlord and which consent will not be unreasonably withheld, conditioned or delayed.

5.
From and after the date hereof, the Tenant shall not pay any rent under the Lease for any period that is more than one (1) month prior to the date such payment is due under the Lease.

6.
Tenant agrees not to subordinate the Lease to any other lien or encumbrance which (i) affects the premises under the Lease, or any part thereof, or (ii) is junior to the Deed of Trust, without the express written consent of the Beneficiary, and any such subordination or any such attempted subordination or agreement to subordinate without such consent of Beneficiary, shall be void and of no force and effect.

7.
Nothing contained in this Agreement shall in any way impair or affect the lien created by the Deed of Trust, except as specifically set forth herein.

8.
This Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns; provided, however, that in the event of the assignment or transfer of the interest of the Beneficiary, all obligations and liabilities of the Beneficiary under this Agreement shall terminate, and thereupon all such obligations and liabilities shall be the responsibility of the party to whom the Beneficiary’s interest is assigned or transferred.

9.
Attached hereto as Exhibit A, in addition to identification of the Lease,  is information from Tenant related to the Lease which Tenant certifies as true and correct as of the date hereof and upon which Beneficiary shall be entitled to rely.  Tenant shall be hereafter estopped to deny the accuracy of any information contained therein.
Tenant: ____________________________
By:____________________

     ____ President 

 SEQ CHAPTER \h \r 1STATE OF NORTH CAROLINA

COUNTY OF ______________________________

I, _____________________________, a Notary Public of Mecklenburg County, State of North Carolina, certify that __________________, personally came before me this day, and acknowledged that he/she is the ____ President of _______________________________, a North Carolina corporation, and that he/she, as ____ President, being authorized to do so, executed the foregoing on behalf of the corporation.

Sworn to and subscribed before me, this the ___ day of _____________, 2005.

___________________________

Notary Public

My Commission Expires:

EXHIBIT A


Lease Identification and Information

Landlord:  __________________________
Tenant:  ____________________________
Date of Lease:  _______________________
Date of Lease Amendments, if any:  ______________________________________
General Description of Leased Premises:  __________________________________
Tenant hereby confirms to Beneficiary the following: 

1.
That the Lease has been duly executed and is in full force and effect, has not been modified, except as identified above, and is not in default by Tenant or Landlord. 

2.
That Tenant has accepted possession of the premises demised pursuant to the terms of the Lease.

3.
That the improvements and space required to be furnished according to the Lease have been completed and have been found to be satisfactory.

4.
That the Landlord had fulfilled all of its duties of an inducement nature as set forth in the Lease.

5.
That there are no off-sets or credits against rentals, nor have rentals been prepaid except as provided by the Lease terms, but in no event have rentals been paid more than thirty (30) days in advance.   Tenant has paid a security deposit of $_________________.

6.
That rent has been paid through ______________, ​​​​_______.

7.
That the Lease commenced on ________________ and expires on ________________, subject to such renewals and extensions as are provided for in the Lease.  Tenant has

not as of this time exercised any renewals or extensions provided for in the Lease.

_______________

Tenant Initials
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